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RECENT LEGAL LITERATURE 



The Heart of the Railroad Problem. The History of Railway Discrimina- 
tion in the United States. The Chief Efforts at Control and the 
Remedies Proposed, with Hints from Other Countries. By Pro- 
fessor Frank Parsons, Ph. D. Boston: Little, Brown and Company, 
1906, pp. viii, 364. 
We learn from the Preface to this book that it is a by-product from an- 
other treatise by the same author, now in press, entitled "The Railways, the 
Trusts, and the People." Its place in current literature on railway super- 
vision is indicated by the fact that its author finds "the heart of the railroad 
problem" in personal and invidious discriminations. The discussion is intro- 
duced as follows : "It is a principle of the common law that common car- 
riers must be impartial. 'They cannot [quoting from a court decision] legally 
give undue or unjust preferences, or make unequal or extravagant charges. 
* * * They are bound to provide reasonable and sufficient facilities. They 
must not refuse to carry any goods or passengers properly applying for trans- 
portation. * * * They have no right to grant monopolies or special privi- 
leges or unequal privileges, but are bound to treat all fairly and impartially.' 
This is the rule of the common law which represents the crystallized common 
sense and practical conscience of the Anglo-Saxon and every other civilized 
race." 

From the above it would seem to be a proper inference that, could the 
evil of personal discrimination be overcome, the railway problem would be 
solved. 

Having thus stated the point of view from which the railway problem is 
to be regarded, our author devotes two hundred and fifty pages to a narra- 
tion of cases of discrimination taken from his notebook of wide reading and 
fruitful observation. Attention is called to sixty-four different kinds of dis- 
crimination practiced by the railways, most of which are described in the 
language of the courts, of the Interstate Commerce Commission, or of legis- 
lative committees appointed for purpose of investigation. There has never 
been presented in a single volume such a critical array of evidence against 
the practice of railways on this point of personal and arbitrary discrimination. 
From the point of view assumed by the author this book is both interest- 
ing and suggestive. One cannot say, however, that it is entirely satisfactory, 
for it fails to discriminate in its discussion of discrimination. In so far as dis- 
criminations consist in a departure from an established schedule of charges, 
they are bad without exception ; but in so far as they are found in the schedule 
itself, one is obliged to recognize a class of reasonable as well as unreason- 
able discriminations. This treatise adds nothing, at least nothing adequate, 
to this second phase of the problem. It seems, then, that formal criticism upon 
this book, should one care to indulge in criticism, must pertain to the point of 
view from which the problem is approached. For myself, while not under- 
taking to belittle the evil of personal discriminations, I prefer a statement of 
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the railway problem which recognizes that rate-making is, from its very 
nature, and in view of the relation which it holds to the industrial, political 
and social development of the nation, a public question, and which recites in 
support of such a proposition the fact that the location of railway lines and 
the schedule of transportation charges are the controlling fattors in the 
determination of market conditions. I much prefer the definition of Pro- 
fessor Hugo R. Meyer, who says: "The problem of the public regulation of 
railway rates is threefold. It involves, first, the published rates; secondly, 
the question of the reasonableness of rates per se; and lastly, the question 
of the relative reasonableness of rates." The first and the second of the 
above points Professor Meyer passes over without discussion, and it would 
not be a bad idea for one to accept Professor Parsons's treatise as a substi- 
tute for what Professor Meyer has omitted. The third of the above points 
Professor Meyer explains as follows : The question at issue, he says, is 
whether or not "the government should exercise the power to prescribe rail- 
way rates for the purpose of guaranteeing the relative reasonableness of the 
rates made by the railways leading from rival producing and distributing 
centers to common markets and to rival markets." Such a statement of the 
question at issue offers the opportunity for profound discussion. 

Possibly it may be regarded as unfair to criticize Professor Parsons for 
dealing with one only of the elements of the railway problem. The justifi- 
cation for such a criticism is the title which he has chosen for his treatise. 
I cannot think that discriminations, however odious they may be, constitute 
the "heart" of the railway problem. If this be held in mind, the book may 
be read with interest and profit. The spirit in which it is written finds read> 
response on the part of those who believe in effective government regulation 
over railways. It stops short, however, of a consideration of what, in the 
opinion of many, is coming to be regarded as essential to the perpetuation of 
republican government in the United States, namely, the establishment of 
administrative machinery and the development of administrative law with a 
clearly defined jurisdiction of their own. As long as the railroad problem is 
confined to the problem of discrimination the courts will continue to hold 
governmental supervision within the narrow limits of established legal rules; 
if, however, the railroad problem is defined as a problem of public policy, if 
the question of relative reasonableness of rates, as distinct from the absolute 
reasonableness of a rate, be regarded as the heart of the railroad problem, 
this problem will take upon itself a form as broad as the interests involved. 
Nothing short of this can be a satisfactory statement of the problem. 

Henry C. Adams. 

Wald's Pollock on Contracts, Third Edition. By Samuel Williston, Weld 

Professor of Law in Harvard University. New York : Baker, Voor- 

his and Company, 1006, pp. cliv, 985. 

The work of Sir Frederick Pollock in the field of contract law has been 

of great value to the jurisprudence of England and America, and Mr. Wald's 

edition of Pollock on Contracts, published in 1885, has long been recognized 

as one of the best examples of book editing done in this country. 

In 1902 Mr. Wald died, and his manuscript notes for a third edition were 



